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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Social  and  Rehabilitation  Service 
[45  CFR  Part  249] 

MEDICAL  ASSISTANCE  PROGRAM 
Proposed  Contracting  Requirements 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  below 
are  proposed  by  the  Administrator,  So¬ 
cial  and  Rehabilitation  Service,  with  the 
approval  of  the  Secretary  of  Health,  Ed¬ 
ucation,  and  Welfare.  The  proposal  sets 
forth  requirements  for  contracts  between 
State  agencies  and  prepaid  health  insur¬ 
ing  organizations,  health  maintenance 
organizations,  fiscal  agents,  private  non¬ 
medical  institutions,  or  health  care  proj¬ 
ect  grant  centers,  for  the  provision  of  or 
payment  for  medical  and  remedial  serv¬ 
ices  authorized  under  title  XIX  of  the 
Social  Security  Act. 

Existing  requirements  in  45  CFR 
249.82,  relating  to  contracts  with  health 
insuring  organizations,  fiscal  agents,  and 
private  nonmedical  institutions,  have 
been  revised  and  updated  to  consolidate 
in  §249.82(c)(l)  the  requirements  for 
all  types  of  contracts  and  to  set  forth  in 
succeeding  paragraphs  additional  re¬ 
quirements  for  each  specific  type.  Gen¬ 
eral  requirements  now  include  provisions 
on  evaluation  of  services,  medical  rec¬ 
ords  of  enrollees,  and  confidentiality. 
Health  insuring  organizations  now  must 
assume  the  underwriting  risk  and  dem¬ 
onstrate  the  basis  for  premium  compu¬ 
tation;  fiscal  agents  must  include  ter¬ 
mination  procedures  in  the  contract. 

A  major  expansion  of  the  current  reg¬ 
ulations  relates  to  requirements  for  con¬ 
tracts  with  health  maintenance  organi¬ 
zations  (HMOs) .  There  has  been  increas¬ 
ing  use  of  HMOs  under  title  XIX,  and 
such  increase  may  be  accelerated  with 
implementation  of  the  Health  Mainte¬ 
nance  Organization  Act  of  1973  (P.L.  93- 
222,  December  29,  1973).  These  proposed 
regulations  are  consistent  with  the  over¬ 
all  provisions  of  that  statute,  while  recog¬ 
nizing  specific  elements  of  the  Medicaid 
program,  such  as  extent  of  services  pro¬ 
vided  under  the  title  XIX  State  plan 
and  upper  limits  on  payments;  however 
they  do  not  require  HMOs  to  meet  the 
certification  requirements  of  the  Health 
Maintenance  Organization  Act. 

Included  for  the  first  time  in  regula¬ 
tions  on  contracts  are  specific  provisions 
for  contracts  with  health  care  project 
grant  centers,  such  as  community  health, 
family  planning  or  maternity  and  infant 
care  centers,  which  are  supported  by 
Federal  project  grant  funds.  The  pro¬ 
posal  applies  to  such  contracts  the  gen¬ 
eral  requirements  for  title  XIX  con¬ 
tracts,  under  which  Federal  financial 
participation  is  available  in  payments 
for  services  to  Medicaid  recipients.  Such 
centers  are  also  governed,  of  course,  by 
the  applicable  regulations  under  their 
specific  statutory  authorities.  State 
Medicaid  agencies  are  encouraged  to  de¬ 
velop  close  relations  with  these  programs 
in  order  to  Increase  project  center  utili¬ 
zation  by  Medicaid  recipients  and  to 


enable  centers  to  maximize  all  available 
third-party  funding. 

Prior  to  the  adoption  of  the  proposed 
regulations,  consideration  will  be  given 
to  any  comments,  suggestions,  or  objec¬ 
tions  thereto  which  are  received  in  writ¬ 
ing  by  the  Administrator,  Social  and 
Rehabilitation  Service,  Department  of 
Health,  Education,  and  Welfare,  P.O. 
Box  2366,  Washington,  D.C.  20013,  on  or 
before  July  5,  1974.  Such  comments  are 
available  for  review  in  room  5224  of  the 
Department’s  offices  at  301  C  Street  SW., 
Washington,  D.C.,  Monday  through  Fri¬ 
day  of  each  week,  between  8:30  a.m.  and 
5  p.m.  (202-245-0365). 

(Section  1102,  49  Stat.  647  (42  U.S.C.  1302) ). 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.714,  Medical  Assistance  Pro¬ 
gram.) 

Dated:  March  26,  1974. 

James  S.  Dwight,  Jr., 
Administrator,  Social  and 
Rehabilitation  Service. 

Approved:  May  30,  1974. 

Frank  Carlucci, 

Acting  Secretary  of  Health, 
Education,  and  Welfare- 

Section  249.82  of  Part  249,  Chapter  II, 
Title  45  of  the  Code  of  Federal  Regula¬ 
tions  is  revised  to  read  as  follows : 

§  249.82  Contracts  for  provision  of  or 
payment  for  health  service  benefits. 

(a)  Purpose.  This  section  sets  forth 
the  requirements  for  certain  State  con¬ 
tracts  for  the  provision  of  or  payment 
for  medical  and  remedial  services  under 
title  XIX  of  the  Social  Security  Act. 

(b)  Definitions.  (1)  “Contractor” 
means  a  prepaid  health  insuring  organi¬ 
zation,  a  health  maintenance  organiza¬ 
tion,  a  fiscal  agent,  a  private  nonmedical 
institution,  or  a  health  care  project 
grant  center  which  contracts  with  the 
single  State  agency,  under  the  terms  of 
this  section,  to  pay  for  or  provide  medi¬ 
cal  services  under  a  State  medical  assist¬ 
ance  plan,  in  consideration  of  a  pay¬ 
ment. 

(2)  “Prepaid  health  insuring  organi¬ 
zation"  means  a  contractor  which  pro¬ 
vides  payment  for  medical  services  for  a 
premium. 

(3)  “Fiscal  agent”  means  a  contrac¬ 
tor  which  processes  and  pays  vendor 
claims  on  behalf  of  the  single  State 
agency. 

(4)  “Private  nonmedical  institution” 
means  a  facility  such  as  a  child-care  in¬ 
stitution  or  a  maternity  home,  whose 
regular  business  is  not  that  of  a  prepaid 
health  insuring  organization,  or  com¬ 
munity  health  care  center,  but  which 
provides  medical  care  through  contracts 
or  other  arrangements  with  medical  pro¬ 
viders,  and  which  receives  payments  on 
a  prepaid  capitation  basis  through  con¬ 
tract  with  the  single  State  agency.  No 
assumption  of  underwriting  risk  is  borne 
by  the  institution. 

(5)  “Health  care  project  grant  cen¬ 
ter”  means  an  organization  supported  in 
iwhole  or  in  part  by  Federal  project 
grant  financial  assistance  which  pro¬ 
vides  or  arranges  for  medical  services  to 


an  enrolled  population  and  receives  pay¬ 
ment  for  services  to  eligible  recipients 
through  contract  with  the  single  State 
agency. 

(6)  “Premium”  means  the  amount 
paid  by  the  single  State  agency  to  a  con¬ 
tractor  for  each  eligible  recipient  of  the 
covered  population  for  the  payment  for 
or  provision  of  medical  care  and  services 
under  the  State’s  medical  assistance 
plan. 

(7)  “Eligible  recipient”  means  a  per¬ 
son  entitled  to  receive  benefits  under  the 
State’s  medical  assistance  plan. 

(8)  “Underwriting  risk”  means  the  risk 
of  loss  assumed  by  the  contractor  who 
receives  the  premium  under  an  insuring 
arrangement  with  the  single  State 
agency  for  providing  or  paying  for 
covered  medical  services  to  eligible  re¬ 
cipients. 

(9)  “Health  maintenance  organization 
(HMO)  ”  means  a  public  or  private  orga¬ 
nization  which: 

(i)  Provides,  either  directly  or  through 
arrangements  with  others,  health  serv¬ 
ices  to  individuals  enrolled  with  such- 
organization  on  a  prepayment  basis; 

(ii)  Provides,  either  directly  or 
through  arrangements  with  others  and 
through  institutions,  entities,  and  per¬ 
sons  meeting  the  requirements  estab¬ 
lished  for  providers  under  title  XIX  of 
the  Social  Security  Act,  those  health 
services  which  a  defined  population 
might  reasonably  require  in  order  to  be 
maintained  in  good  health,  Including,  as 
a  minimum,  inpatient  hospital  services, 
outpatient  hospital  services,  and  physi¬ 
cians’  services; 

(iii)  Provides  physicians’  services  (A) 
directly  through  physicians  who  are 
either  employees  or  partners  of  such 
organization,  or  (B)  under  arrangements 
with  one  or  more  groups  of  physicians 
(organized  on  a  group  practice  or  indi¬ 
vidual  practice  basis)  under  which  each 
such  group  is  reimbursed  for  its  services 
primarily  on  the  basis  of  an  aggregate 
fixed  sum  or  on  a  per  capita  basis,  re¬ 
gardless  of  whether  the  individual 
physician  members  of  any  such  group 
are  paid  on  a  fee-for-service  or  other 
basis; 

(iv)  Demonstrates,  to  the  satisfaction 
of  the  single  State  agency,  proof  of  finan¬ 
cial  responsibility  and  proof  of  capability 
to  provide  the  services  under  the  contract 
efficiently,  effectively,  and  economically; 

(v)  Demonstrates  to  the  satisfaction 
of  the  single  State  agency  that  adequate 
feasibility  and  planning  studies  have 
been  made  for  the  enrollment  of  a 
sufficient  number  of  members  to  assure 
the  economic  viability  of  the  organiza¬ 
tion; 

(vi)  Provides  assurances,  satisfactory 
to  the  single  State  agency,  that  the 
health  services  required  by  its  members 
will  be  received  promptly  and  appropri¬ 
ately  and  that  the  services  which  are  re¬ 
ceived  will  meet  quality  standards; 

(vit)  Assures  timely  and  appropriate 
entry  into  the  health  care  system  and  a 
logical  continuity  of  care  among  and  be¬ 
tween  the  HMO’s  health  services; 

(viii)  Has  an  open  enrollment  period 
of  at  least  thirty  days  at  least  every  year 
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under  which  it  accepts  individuals  in  the 
order  in  which  they  apply  for  enrollment, 
up  to  the  limits  of  its  capacity  and  with¬ 
out  restrictions,  except  as  may  be  au¬ 
thorized  by  the  Administrator;  and 

(ix)  Serves  a  population  broadly  rep¬ 
resentative  of  the  various  age,  social,  and 
income  groups  within  the  area  it  serves, 
except  that  within  two  years  after  the 
effective  date  of  the  contract  no  more 
than  50%  of  the  enrolled  members  may 
be  individuals  receiving  benefits  under 
Title  XV III  and  individuals  receiving  as¬ 
sistance  under  Title  XIX  of  the  Social 
Security  Act.  Any  contractor  under  con¬ 
tract  with  the  single  State  agency  prior 
to  the  effective  date  of  this  regulation 
must  conform  to  this  requirement  within 
two  years  after  such  effective  date.  The 
provisions  of  this  subdivision  may  be 
waived  by  the  Administrator  for  good 
cause  shown. 

(c)  State  plan  requirements — (1)  All 
contractors.  A  State  plan  under  title  XIX 
of  the  Social  Security  Act  which  provides 
part  or  all  of  its  medical  assistance 
through  arrangements  with  contractors 
must  provide  that  the  contract  will: 

(1)  Specify  the  contract  period ; 

(ii)  Specify  the  functions  of  the  con¬ 
tractor; 

(iii)  Identify  the  covered  population 
and  specify  any  necessary  procedures  for 
their  enrollment  or  reenrollment; 

(iv)  Specify  the  amount,  duration  and 
scope  of  medical  assistance  to  be  pro¬ 
vided  or  paid  for; 

(v)  Provide  that  the  single  State 
agency  and  the  Department  shall  have 
the  right  to  inspect  or  otherwise  evaluate 
the  quality,  appropriateness,  and  time¬ 
liness  of  services  performed  under  such 
contract,  and  to  audit  and  inspect  any 
books  and  records  of  such  contractor 
which  pertain  to  services  performed  and 
determination  of  amounts  payable  under 
such  contract; 

(vi)  Establish  provisions  and  criteria 
for  extension  and  termination.  Termina¬ 
tion  procedures  must  include  provisions 
requiring  the  contractor  to  supply 
promptly  all  information  necessary  for 
the  reimbursement  of  any  outstanding 
claims  of  enrolled  participants. 

(vii)  Provide  that  the  contractor  shall 
maintain  an  appropriate  medical  record 
system  for  its  title  XIX  enrollees  con¬ 
sistent  with  sound  medical  practice,  and 
that  these  medical  records  shall  be  pre¬ 
served  for  the  period  of  time  specified 
by  State  law;  and 

(viii)  Provide  that  the  contractor  shall 
conform  to  the  requirements  of  §  205.50 
of  this  chapter  regarding  confidentiality 
of  information  about  eligible  recipients. 

(2)  Prepaid  health  insuring  organiza¬ 
tions  or  health  maintenance  organiza¬ 
tions.  In  addition  to  the  requirements 
specified  in  paragraph  (c)  (1)  of  this  sec¬ 
tion,  a  State  plan  which  provides  for 
contracts  with  prepaid  health  insuring 
organizations  or  health  maintenance 
organizations  must  also  provide  that  the 
contract  will: 

(i)  Provide  that  the  premium,  which 
must  be  reasonable,  as  set  forth  in 
§  250.30  of  this  chapter,  shall  constitute 


full  payment  by  the  State  to  the  con¬ 
tractor  for  the  provision  of  or  payment 
for  covered  medical  care  and  services  by 
the  contractor  to  eligible  recipients  dur¬ 
ing  the  contract  period; 

(ii)  Provide,  in  the  case  of  a  health 
insuring  organization  (other  than  a 
health  maintenance  organization),  for 
the  assumption  by  the  contractor  of  the 
underwriting  risk.  The  single  State 
agency  may  allow  the  contractor  to  ob¬ 
tain  reinsurance; 

(iii)  Specify,  in  the  case  of  a  health 
maintenance  organization,  whether  the 
contract  is  on  a  risk  basis  or  a  cost 
basis.  A  risk  contract  must  specify  the 
apportionment  of  the  underwriting  risk, 
and  of  savings  and  losses,  between  the 
single  State  agency  and  the  contractor, 
the  single  State  agency  may  allow  the 
contractor  to  obtain  reinsurance  or  make 
other  arrangements  to  cover  part  of  the 
costs,  or  it  may  act  as  a  self-insurer  of 
some  of  the  underwriting  risks; 

(iv)  Provide  that  the  contractor  shall 
demonstrate  the  basis  for  computation  of 
the  premium  rate  specified  in  the  con¬ 
tract. 

(3)  Fiscal  agents.  In  addition  to  the 
requirements  specified  in  paragraph  (c) 
(1)  of  this  section,  a  State  plan  which 
provides  for  contracts  with  fiscal  agents 
must  also  provide  that  the  contracts  will : 

(i)  Include  termination  procedures  re¬ 
quiring  the  contractor  to  supply 
promptly  all  material  necessary  for  the 
continued  operation  of  the  payment  and 
related  systems  including: 

(A)  All  computer  programs  to  which 
the  State  has  ownership  rights,  or  which 
have  been  designed,  developed  or  in¬ 
stalled  with  Federal  matching  funds. 
In  the  event  that  the  fiscal  agent  has  sole 
proprietary  rights  to  programs,  the  con¬ 
tract  must  provide  an  option  to  the  State 
to  purchase  such  programs. 

(B)  All  necessary  datafiles; 

(C)  User  and  operation  manuals,  and 
other  documentation; 

(D)  System  and  program  documenta¬ 
tion;  and 

(E)  Training  programs  for  State 
agency  staff,  their  agents  or  designated 
representatives,  in  the  operation  and 
maintenance  of  the  system; 

(ii)  Establish  the  amount  to  be  paid 
the  contractor  for  performing  the  re¬ 
quired  functions,  the  basis  for  the 
amount  and  when  payment  is  to  be 
made;  and 

(iii)  Provide  that  payment  to  provid¬ 
ers  shall  be  made  in  accordance  with 
S  250.30  of  this  chapter. 

(4)  Private  nonmedical  institutions. 
In  addition  to  the  requirements  specified 
in  paragraph  (c)  (1)  of  this  section,  a 
State  plan  which  provides  for  contracts 
for  prepayment  of  services  from  private 
nonmedical  institutions  must  also  pro¬ 
vide  that  such  contracts  will: 

(i)  Specify  the  capitation  amount 
which  shall  be  based  on  the  cost  of  serv¬ 
ices  provided  (in  accordance  with 
§  250.30  of  this  chapter) ; 

(ii)  Specify  when  the  capitation 
amount  shall  be  paid. 

(5)  Health  maintenance  organiza¬ 
tions.  In  addition  to  the  requirements 


specified  in  paragraphs  (c)  (1)  and  (2) 
of  this  section,  a  State  plan  for  medical 
assistance  which  provides  for  contracts 
with  health  maintenance  organizations 
must  also  provide  that  such  contracts  will 
provide: 

(i)  That  enrollment  is  voluntary; 

(ii)  That  the  period  of  enrollment, 
which  shall  be  for  a  reasonable  period  of 
time,  be  specified,  so  as  to  assure  con¬ 
tinuity  of  care  and  avoid  excessive  costs 
due  to  rapid  turnover  of  enrollment; 

(iii)  That  enrollment  may  not  be  ter¬ 
minated  by  the  contractor,  except  for 
good  cause  which  shall  be  defined  in  the 
contract,  and  may  not  include  an  adverse 
change  in  health  status.  Each  termina¬ 
tion  by  the  contractor  shall  have  the 
concurrence  of  the  director  of  the  medi¬ 
cal  assistance  unit  of  the  single  State 
agency; 

(iv)  That  when  a  recipient  is  no  longer 
eligible  to  have  payments  made  on  his 
behalf  to  the  HMO  by  the  State,  enroll¬ 
ment  may  be  continued  for  the  balance 
of  the  month  for  which  payments  have 
already  been  made; 

(v)  That  to  the  extent  feasible  each 
enrollee  is  afforded  the  choice  of  a  physi¬ 
cian  providing  services  to  the  HMO  who 
will  supervise  and  coordinate  his  care; 

(vi)  That  all  medical  services  covered 
under  the  contract  which  are  required  on 
an  emergency  basis  be  available  on  a  24- 
hour,  seven-day-a-week  basis,  either  in 
the  contractor’s  own  facilities,  or  through 
arrangements,  to  be  approved  by  the  sin¬ 
gle  State  agency,  with  another  provider; 

(vii)  For  prompt  payment  of  all  in¬ 
area  or  out-of-area  services  which  are 
required  by  the  contract  and  rendered  by 
providers  with  which  the  contractor  does 
not  have  arrangements,  and  which  are 
medically  urgent,  that  is,  (A)  which  are 
needed  immediately  to  prevent  impair¬ 
ment  of  health,  to  prolong  life,  or  al¬ 
leviate  pain  and  discomfort  and  (B)  for 
receipt  of  which  transfer  to  facilities  pro¬ 
vided  for  by  the  contractor  would  risk 
the  patient’s  health  or  would  be  unrea¬ 
sonable  because  of  distance; 

(viii)  For  an  internal  enrollee  griev¬ 
ance  procedure; 

(ix)  That,  where  the  contract  does  not 
include  all  services  available  under  the 
State  plan,  those  services  not  included 
shall  be  accessible  and  available  either 
by  referral  arrangements  with  the  con¬ 
tractor  or  by  some  other  effective  means: 

(x)  For  an  internal  quality  assurance 
system  consistent  with  requirements  for 
Professional  Standards  Review  Organi¬ 
zations  promulgated  by  the  Secretary 
pursuant  to  Section  249F  of  P.L.  92-603 ; 

(xi)  That  the  contractor  shall  submit 
to  the  single  State  agency  for  prior  ap¬ 
proval  its  marketing  plans,  procedures 
and  materials. 

(xii)  That  enrollees  will  be  advised 
concerning  the  appropriate  use  of  health 
care  and  the  contributions  they  can  make 
to  the  maintenance  of  their  own  health. 

(6)  Additional  State  plan  require¬ 
ments  relating  to  health  maintenance 
organizations.  In  addition  to  the  require¬ 
ments  specified  in  paragraph  (c)  (1), 
(2) ,  and  (5)  of  this  section,  a  State  plan 
which  provides  for  contracts  with  health 
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maintenance  organizations  must  also 
provide: 

(i)  For  the  establishment  and  imple¬ 
mentation  of  a  system  for  approval  of 
marketing  plans,  procedures  and  mate¬ 
rials  for  enrolling  eligible  recipients  in 
a  health  maintenance  organization; 

(ii)  For  dissemination  to  eligible  re¬ 
cipients  in  the  service  area  of  the  HMO 
of  factually  accurate  information,  sup¬ 
plied  by  the  contractor  and  at  his  ex¬ 
pense,  presented  in  clear,  readable  and 
concise  form,  regarding  coverage,  loca¬ 
tions  and  hours  of  service; 

(ill)  That  during  the  enrollment  pe¬ 
riod  payment  will  not  be  made,  except 
under  the  contract,  on  behalf  of  the  en¬ 
rolled  participant  by  the  single  State 
agency  to  any  provider  for  services  pro¬ 
vided  under  the  contract;  and 

(iv)  That  upon  termination  of  a  con¬ 
tract  with  an  HMO,  arrangements  will 
be  made  to  enable  recipients  formerly 
enrolled  in  the  HMO  to  obtain  without 
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delay  the  services  to  which  they  are  en¬ 
titled. 

(d)  Federal  financial  participation. 
(1)  Federal  financial  participation  shall 
be  available  for  payments  made  to  a 
contractor  under  this  section  only  if  a 
contract  between  the  single  State  agency 
and  the  contractor,  fulfilling  all  the  re¬ 
quirements  of  this  section,  is  in  effect  for 
all  periods  for  which  Federal  financial 
participation  is  claimed.  The  Secretary 
may  deem  such  a  contract  not  to  be  in 
effect,  for  the  purposes  of  this  para¬ 
graph,  for  any  period,  if  the  Secretary, 
as  a  result  of  on-site  visit,  or  survey,  or 
examination  of  State  or  contractor  rec¬ 
ords,  or  by  such  other  means  as  he  may 
prescribe,  determines  that  for  such  pe¬ 
riod  there  was  a  substantial  failure  of 
either  party  to  the  contract  to  carry  it 
out  in  accordance  with  its  terms  or  the 
requirements  of  this  section.  States,  upon 
request,  will  receive,  in  accordance  with 
section  1116(d)  of  the  Act,  a  reconsidera¬ 


tion  of  the  Secretary’s  determination  un¬ 
der  the  provisions  of  this  paragraph. 

(2)  For  purposes  of  Federal  financial 
participation, 

(i)  Under  contracts  with  prepaid 
health  Insuring  organizations  or  health 
maintenance  organizations,  the  total 
amount  of  capitation  payment  or  pre¬ 
mium  will  be  regarded  as  a  medical  as¬ 
sistance  cost; 

(ii)  Under  contracts  with  fiscal  agents, 
the  amount  paid  to  the  provider  of  med¬ 
ical  services  will  be  considered  as  a  med¬ 
ical  assistance  cost,  and  the  amount  paid 
to  the  contractor  for  performing  the 
agreed-upon  functions  will  be  regarded  ’ 
as  an  administrative  cost;  and 

(iii)  Under  contracts  with  private 
nonmedical  institutions,  and  health  care 
project  grant  centers,  the  total  amount 
paid  for  carrying  out  the  provisions  of 
the  contract  will  be  regarded  as  a  med¬ 
ical  assistance  cost. 

[FR  Doc.74-12866  Filed  6-4-74;8:46  am] 
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